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DOCKET NO. T-01051B-05-0495
DOCKET NO. T-03693A-05-0495

7 PAC-WEST TELECOMM, INC.,

Complainant,8

9 vs.
DECISION no.

10 QWEST CORPORATION,

11 Respondent.

12 PROCEDURAL ORDER

13 BY THE COMMISSION:

14

15

16

17

18

On July 25, 2008, Qwest Corporation filed in the above-captioned dockets a "Notice of Final

Order and Remand". Qwest had filed an action in the United States District Court for the District of

Arizona ("District Court") seeking declaratory and injunctive relief from an Order of the Arizona

Corporation Commission ("Commission") in Decision No. 68820. The District Court issued it Order

in that action on March 6, 2008. Qwest states the District Court's order was not appealed and has
19

become final. The District Court held that in Decision No. 68820 the Commission erred in
20

21
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25

26

interpreting the FCC's ISP Remand Order to include VNXX traffic, but could not resolve the dispute

without further Commission action, and remanded the matter to the Commission.

Also on July 25, 2008, Qwest tiled a Motion for Judgment Pursuant to Mandate. By its

Motion Qwest seeks the Commission to vacate provisions of Decision No. 68820 that were enjoined

by the order of the District Court and requests the Commission to order Pay-West Telecomm, Inc.

("Plc-West") to refund Qwest the amount of $1,849,153.22, which Qwest had paid to Plc-West

pursuant to Decision No. 68820. I
27

On August 11, 2008, Plc-West filed a Response to Qwest's Motion. Pay-West asserts that to
28

S/H/J/telcomm/pac-west complaint/PO sets PC on remand 1



`4

.1
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grant the relief sought in Qwest's Motion would be contrary to the District Court's order. Pay-West

claims that pursuant to the District Court's order the Commission must determine the most

appropriate compensation regime for VNXX traffic. Pac-West proposed a schedule for resolving this

issue.

5 On August 22, 2008, Qwest filed a Reply to Pay-West's Response. Qwest argues that the

6 Commission must first address and amend those portions of Decision No. 68820 that were vacated by

7 the District Court's Order and only then would it be appropriate to decide how the Commission

8 should deal with VNXX. Qwest argues that the Commission may not commingle the resolution of

9 the Qwest/Pac West dispute with a "generic" proceeding on the VNXX issue. Qwest argues that

10 even if the Commission decides not to issue an immediate order on remand, dismissing Pac-West's

l l complaint and ordering a refund, the Commission must still vacate the enjoined provisions of

12 Decision No. 68820 and restore the status quo, and that any further proceedings on Pac-West's

13 original complaint and Qwest's counterclaims must equate to a new trial. Qwest disagrees that the

14 matter should be submitted on briefing alone.

Given the vastly disparate views of the parties and the need to hear the recommendations of

the Commission's Utilities Division ("Staff'), a Procedural Conference for the purpose of

determining the next step in this proceeding will be set.

IT IS THEREFORE ORDERED that a Procedural Conference for the purpose of

determining how to proceed in light of the District Court's remand shall commence on September

25, 2008, at 10:30 a.m., or as soon thereafter as is practical, at the Commission's Phoenix offices,

1200 West Washington, Phoenix, Arizona 85007.

IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

Dated this 2008
K,7 / day of September,
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Am-Z-7,
An r 9D A W M -

ADM L IVE LAW JUDGE
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foregoing mailed/delivered
day of September, 2008 to:

Nonnah Curtright
Qwest Corporation

4 20 E. Thomsas Road, 16th Floor
Phoenix, AZ 85012

5

6
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Tom Dethlefs
1801 California Street, 10*" Floor
Denver, CO 80202-2658
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Timothy Berg
Theresa Dwyer
Fennemore Craig, PC
3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85012
Attorneys for Qwest

Joan S. Burke
Osborn Maledon, PA

12 2929 North Central Ave., 21811 floor
Phoenix, Arizona 85012-2793
Attorneys for Plc-West13
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Janice Alward, Chief Counsel
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

17
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Ernest G. Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 West Washington
Phoenix, AZ 85007
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ARIZONA REPORTrNG SERVICE, INC.
2200 North Central Avenue, Suite 502
Phoenix, Arizona 85004-1104
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r
Anita omen

Secretary to Jane Rodder
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